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EXECUTI TVE SECRETARY

In re: AVR, L.P. d/b/a Hyperion of Tennessee, L.P., Application For a Certificate of Public

Convenience and Necessity to Extend its Territorial Area of Operations to Include the
Areas Currently Served by Tennessee Telephone Company

Docket No. 98-00001

BRIEF OF
AVR, L.P. D/B/A HYPERION OF TENNESSEE, L.P.

INTRODUCTION

AVR, L.P. d/b/a Hyperion of Tennessee, L.P. (“Hyperion”), by its counsel, and pursuant
to thé Tennessee Regulatory Authority’s (“TRA”) February 3, 1998, Order in Docket No. 98-
00001, hereby files this Brief requesting relief from TENN. CODE ANN. § 65-4-201(d) and
subsequent TRA orders implementing § 65-4-201(d), which have Been invoked to prohibit
competition in areas served by an incumbent LEC with fewer than 100,000 access lines.

Hyperion and its affiliates operate twenty tWo (22) competitive local exchange networks
in twelve (12) states throughout the United States. These networks cm’rently serve thirtyk five (35)
cities with approximately 4,000 route miles of fiber optic cable, and allow Hyperion and its
operating affiliates /to offer a broad range of telecommunications services. Through the
construction of its own facilities, Hyperion has been able to provide service in rural and outlying
areas, such as Coudersport and Scranton, Pennsylvania, and many small towns in Vermont.
Hyperion is in the process of constructing an advanced ﬁber—basea network in the Nashville,
Tennessee area, and hopes to extend its services to include the areas currently served by

Tennessee Telephone.



Hyperion’s entry into the local exchange market currently served by Tennessee Telephone
will enhance competition in the provision of telecommunications services, and will bring
significant benefits to telecommunications users in such areas for whom competitive services are
heretofor unknown. Hyperion intends to provide the most economic and efficient services,
thereby offering cﬁstomers a better combination of price, quality, and customer service than its
competitors. Accordingly, Hyperion anticipates that its proposed services will provide subscribers
with better quality services and will increase consumer choice of innovative, diversified, and
reliable service offerings.

As an initial matter, Hyperion emphasizes that at this time, Hyperion requests only that
it be certificated to provide telecommunications services in Tennessee Telephone’s service
territory. Hyperion is not requesting the termination of any small or rural LEC exemption that
Tennessee Telephone may claim. In particular, Hyperion does not seek unbundled access to
Tennessee Telephone’s network elements, collocation, resale at a wholesale discount, or any other
additional obligation imposed on incumbent LECs in section 251(c) of the Telecommunications
Act of 1996 ("1996 Act").! Rather, Hyperion simply intends to offer its own services over its
own facilities, and expects only that both parties will abide by the obligations imposed on all
local exchange carriers in §§ 251(a) (general duties of telecommunications carriers) and 251(b)
(general duties of all local exchange carriers) of the 1996 Act.

Part I of this brief sets forth the background and procedural history of Hyperion’s petition

to expand its authority to include the service territory of Tennessee Telephone. Part II analyzes

! See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified at 47
U.S.C. §§ 151 et. seq.) (1996 Act).
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the challenged provisions of the Tennessee Code at issue in this proceeding. Part III of this brief
clarifies that the rural local exchange carrier (“LEC”) exemption contained in the 1996 Act
provides only certain relief from the heightened interconnection requirements imposed on
incumbent LECs, not blanket protection against competition. Part IV discusses the federal
government’s power to preempt state law. Part V discusses FCC decisions preempting statutory
provisions that are virtually identical to the Tennessee statute at issue in this proceeding. Finally,
~ Part VI of this brief establishes that the incumbent LEC protection provision contained in the

Tennessee Code is preempted by federal law.

L Despite Hyperion’s Qualifications to Offer Service in Tennessee and the Need For
Competition in Rural Areas, Hyperion’s Certification Was Restricted to Offer
Service Only in Areas Served By Incumbent LECs With Greater Than 100,000
Access Lines
On August 24, 1995, the Tennessee Public Service Commission (“TPSC”) granted

Hyperion a Certificate of Public Convenience and Necessity to provide all forms of

telecommunications services in Tennessee (“Certification Order”).> In granting this certificate,

the TPSC specifically found that Hyperion possesses the requisite technical, managerial, and
financial qualifications to render local exchange telecommunications services throughout the state

of Tennessee. In the Certification Order, however, the TPSC reserved the question as to

whether Hyperion would be authorized to serve that part of Davidson County served by

> Inre: The Application of AVR, L.P. d/b/a Hyperion of Tennessee, L.P. for a Certificate
of Public Convenience and Necessity to Provide Intrastate Point-to-Point and

Telecommunications Access Service Within the State of Tennessee, Order, Docket No. 94-00661,
(T.P.S.C. Aug. 24, 1995). '



Tennessee Telephone Company® and United Telephone Company. On March 8, 1996, constrained
by the statutory limitations imposed by § 65-4-201(d), the TPSC issued an order restricting
‘Hyperion’s certificate to compete only in those areas of Tennessee which are currently served by
entities that have 100,000 or greater access lines in Tennessee.

Since that time, the FCC has considered the validity of two statutory provisions that are
virtually identical to § 65-4-201(d), and has preempted both. The FCC found that such
provisions conflict with federal law, and are thus unenforceable. In view of these developments,
Hyperion has b_een placed in a position to offer telecommunications services to the types of
customers who are so often overlooked by competitive carriers -- rural customers. As a result,
on January 2, 1998, Hyperion filed a Petition with the TRA requesting an extension of its
authority to include the areas currently served by Tennessee Telephone Company (“January 2,
1998 Petition”),* since the previous restrictions imposed on Hyperion’s certification are preempted
under federal law.

IL. Tennessee Law Prohibits Competition in Rural Areas

On June 6, 1995, prior to the enactment of the 1996 Act, the Tennessee Legislature

> Tennessee Telephone Company is a wholly-owned subsidiary of TDS Telecommunications

Corporation (“TDS Telecom”), which in turn is a wholly owned subsidiary of Telephone & Data
Systems, Inc., a publicly traded corporation having annual revenues in excess of $1 billion. TDS
Telecom operates 105 telephone companies which serve approximately 493,000 access lines in
28 states. TDS Telecom has approximately 67,331 residential access lines and 19,478 business
access lines in the state of Tennessee.

* Inre: AVR, L.P. d/b/a Hyperion of Tennessee, L.P., Application For a Certificate of
Public Convenience and Necessity to Extend its Territorial Area of Operations to Include the

Areas Currently Served by Tennessee Telephone Company, Application, Docket No. 98-00001
(Filed Jan. 2, 1998).



enacted Chapter 408 of the Public Acts of 1995. Specifically, the Tennessee Legislature amended
| Section 65-4-201, which provides that

(b)  Except as exempted by provisions of state or federal law, no individual or
entity shall offer or provide any individual or group of telecommunications
services, or extend its territorial areas of operations without first obtaining from
the Tennessee Regulatory Authority a certificate of convenience and necessity for
such service or territory...

() After notice to the incumbent local exchange telephone company and other
interested parties and following a hearing, the authority shall grant a certificate of
convenience and necessity to a competing telecommunications service provider if
after examining the evidence presented, the authority finds:

1) The applicant has demonstrated that it will adhere to all applicable
commission policies, rules and orders; and

(2)  The applicant possesses sufficient managerial, financial and technical
abilities to provide the applied for services.

(d) Subsection (c) is not applicable to areas served by an incumbent local

exchange telephone company with fewer than 100,000 total access lines in this

state unless such company voluntarily enters into an interconnection agreement

with a competing telecommunications service provider or unless such incumbent

local exchange telephone company applies for a certificate to provide

telecommunications services in an area outside its service area existing on the

effective date of this act.’
At issue in this proceeding is only the validity of § 65-4-201(d). As stated previously, in issuing
Hyperion a Certificate of Public Convenience and Necessity, the TPSC has already determined
that Hyperion possesses the technical, managerial and financial qualifications to render
telecommunications services in Tennessee, and that Hyperion has satisfied all preconditions for

providing such services. Only § 65-4-201(d), which prevents a competitive local exchange carrier

(“CLEC”) from competing in areas served by incumbent LECs having fewer than 100,000 access

> TENN. CODE ANN. § 65-4-201.



lines, prohibits Hyperion from providing service in Tennessee Telephone Company’s territory.
As stated previously, the limitations imposed by § 65-4-201(d) have been removed, and Hyperion
requests authority to provide service in Tennessee Telephone’s service territory.

III. The Rural LEC Exemption Does Not Exempt Rural LECs From Competition, It
Merely Provides Rural LECs With Certain Relief From Section 251(c) of the 1996 Act

Section 251(a) of the 1996 Act states that each telecommunications carrier has the duty “to
interconnect directly or indirectly with the facilities and equipment of other telecommunications
carriers,” and the duty “not to install network features, functions, or capabilities that do not comply
with the guidelines and standards established” by the 1996 Act.’ Section 251(b) provides for the
following:

(b) OBLIGATIONS OF ALL LOCAL EXCHANGE CARRIERS.—FEach local exchange carrier has
the following duties:

(1)  RESALE.--The duty not to prohibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale of its telecommunications
services.

(2)  NUMBER PORTABILITY.--The duty to provide, to the extent technically
feasible, number portability in accordance with requirements prescribed by the
Commission.

3) DIALING PARITY.--The duty to provide dialing parity to competing
providers of telephone exchange service and telephone toll service, and the duty to
permit all such providers to have nondiscriminatory access to telephone numbers,
operator services, directory assistance, and directory listing, with no unreasonable
dialing delays.

(4)  Access T0O RIGHTS-OF-WAY.--The duty to afford access to the poles,
ducts, conduits, and rights-of-way of such carrier to competing providers of
telecommunications services on rates, terms, and conditions that are consistent with
section 224.

(5)  REcPROCAL COMPENSATION.--The duty to establish reciprocal
compensation arrangements for the transport and termination of telecommunications.

The plain language of Section 251(a) imposes a general duty on “each telecommunications

§ 47 U.S.C. § 251(a) (1996) (emphasis added).
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carrier,” and Section 251(b) also imposes an obligation on “each local exchange carrier.” Thus,
both Hyperion and Tennessee Telephone have the obligation to provide each other with
interconnection, resale, number portability, dialing parity, and access to rights-of-way.

Section 251(f) of the 1996 Act was designed only to provide small or rural incumbent LECs
with certain relief from the requirements of Section 251(c), which imposes additional obligations
on incumbent LECs to resell their services at a wholesale discount, offer collocation, provide
access to their unbundled network elements, etc.” Specifically, 251(f) provides:

® EXEMPTIONS FOR CERTAIN RURAL TELEPHONE COMPANIES.--

(A) EXEMPTION.--Subsection (c) of this section shall not apply to a rural
telephone company until (i) such company has received a bona fide request for
interconnection, services, or network elements, and (ii) the State Commission
determines (under subparagraph (B)) that such request is not unduly economically
burdensome, is technically feasible, and is consistent with Section 254....

In its January 2, 1998 Petition, Hyperion requested certification to provide service in Tennessee

Telephone’s service territory, not interconnection under Section 251(c). Furthermore, at this time,

Hyperion is not requesting that the TRA terminate any small or rural LEC exemption that

7 The additional obligations imposed on incumbent LECs by section 251(c) include: 1)

the duty to negotiate in good faith an interconnection agreement under section 252 of the
1966 Act; 2) the duty to provide interconnection for the transmission and routing of traffic
that is at least equal in quality to that provided by the incumbent LEC to itself or its affiliates,
on rates, terms, and conditions that are just reasonable and nondiscriminatory; 3) the duty to
provide access to unbundled elements at any technically feasible point on rates, terms and
conditions that are just reasonable and nondiscriminatory; 4) the duty to offer for resale at
wholesale rates any telecommunications service that the carrier provides at retail to subscribers
who are not telecommunications carriers, and the duty not to prohibit, and not to impose
unreasonable or discriminatory conditions or limitations on resale; 5) the duty to provide
notice of changes in any information necessary for the transmission and routing of services
using the incumbent LEC’s facilities; and 6) the duty to provide, on rates, terms and
conditions that are just, reasonable and nondiscriminatory, physical collocation of equipment
necessary for interconnection or access to unbundled network elements, except that virtual
collocation may be offered where physical collocation is not practical for technical reasons or
due to space limitations. )



Tennessee Telephone may claim. Rather, Hyperion is merely requesting that its existing Certificate
of Public Convenience and Necessity be extended to allow Hyperion to compete in the service area
of Tennessee Telephone, in accordance with the current state of the law. To the extent that the
rural LEC exemption is applicable (which Hyperion does not concede), only Tennessee
Telephone’s obligations to provide certain services or facilities under § 251(c) would be implicated,
but in no way would there be any impact on the TRA’s obligation to allow Hyperion to provide
service. Obviously, both Hyperion and Tennessee Telephbhe will be required to comply with the
obligations set forth in Sections 251(a) and 251(b) (which apply to all local exchange carriers).
At this time, however, Hyperion is not requesting that Tennessee Telephone be required to
comply with the obligations of incumbent local exchange carriers set forth in Section 251(c). More
specifically, Hyperion is not requesting that Tennessee Telephone provide Hyperion with the
heightened interconnection requirements of Section 251(c)(2), or that Tennessee Telephone make
available to Hyperion unbundled access to Tennessee Telephone’s network elements, as described
in Section 251(c)(3). Furthermore, Hyperion is not requesting that the TRA require Tennessee
Telephone, under Section 251(c)(4), to offer for resale at wholesale rates Tennessee Telephone’s
retail services, or that Hyperion be allowed to collocate facilities on Tennessee Telephone’s
premises, as discussed in Section 251(c)(6). As stated previously, Hyperion is merely requesting
that it be authorized to provide service in Tennessee Telephone’s service area, and that both parties
be bound by the obligations of Section 251(a) and 251(b).
IV.  Standard For Federal Preemption of State Law

The Supremacy Clause of Article VI of the Constitution of the United States provides



~ ~

Congress with the power to preempt state law.® Preemption occurs when Congress, in enacting
a federal statute, expresses a clear intent to preempt state law, when there is an actual or outright
conflict between federal and state law, where compliance with federal and state law is in effect
physically impossible, where there is implicit in federal law a barrier to state regulation, where
Congress has legislated comprehensively (thus occupying an entire field of regulation and leaving
no room for the States to supplement federal law), or where the state law stands as an obstacle to
the accomplishment and execution of the full objectives of Congress.’ It is well established that
preemption may result not only from action taken by Congress itself, but also from a federal
agency acting within the scope of its congressionally delegated authority.'
Congress specifically provided for FCC preemption of state law in Section 253 of the 1996

Act, which states:

(a) IN GENERAL.---No State or local statute or regulation, or other

State or local legal requirement, may prohibit or have the effect of

prohibiting the ability of any entity to provide any interstate or

intrastate telecommunications service.

(b) STATE REGULATORY AUTHORITY.---Nothing in this section shall affect

the ability of a State to impose, on a competitively neutral basis and

consistent with section 254, requirements necessary to preserve and

advance universal service, protect the public safety and welfare,

ensure the continued quality of telecommunications services, and

safeguard the rights of consumers.

(d) PREEMPTION.---If, after notice and an opportunity for public

comment, the Commission determines that a State or local
government has permitted or imposed any statute, regulation, or legal

¥ Louisiana Pub. Serv. Comm’n v. Federal Communications Comm’n, 476 U.S. 355, 368

(1986) (“Louisiana v. FCC”).
? Id. at 368-69.

10 1d. at 369



e e

requirement that violates subsection (a) or (b), the Commission shall
preempt the enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such violation or
inconsistency.'!

In assessing whether to preempt a statute or regulation, the FCC must first determine
whether such statute or regulation is proscribed by the terms of § 253(a) of the 1996 Act.'> If the
FCC determines that a statute or regulation is proscribed by § 253(a), the FCC must then determine
whether the legal requirement falls within the exception to § 253(a)’s proscription set forth in §
253(b).B® If the statute or regulation is “impermissible under § 253(a), and do[es] not satisfy the
requirements of section 253(b), [the FCC] must preempt the enforcement of those legal
requirements in accordance with section 253(d).”"*

The FCC has consistently recognized that “section 253(a), at the very least, proscribes State
and local legal requirements that prohibit all but one entity from providing telecommunications
services in a particular State or locality.”” As explained in the FCC’s Interconnection Order,

under the 1996 Act, the opening of the local exchange and exchange access markets to competition

“is intended to pave the way for enhanced competition in all telecommunications markets, by

1 47 U.S.C. § 253.

12 In the Matter of Silver Star Telephone Company, Inc. Petition for Preemption and
Declaratory Ruling, Memorandum Opinion and Order, FCC 97-336, CCB Pol 97-1, q 37 (Sep.
24, 1996) (“Silver Star”).

B 1d.

" Id

¥ In the Matter of Classic Telephone, Inc. Petition for Preemption, Declaratory Ruling and
Injunctive Relief, Memorandum Opinion and Order, CCBPol 96-10, FCC 96-397 at q 25 (rel.
Oct 1, 1996) (“Classic Telephone”) (holding that Kansas municipalities’ grant of exclusive
franchise to a single telecommunications provider violates Section 253(a)).

10



allowing all providers to enter all markets.'® Congress primarily intended for competitive markets
to determine which entrants shall provide the telecommunications services demanded by consumers,
and by providing for preemption under section 253(a) sought to ensure that State and local
governments implement the 1996 Act in a manner consistent with these goals."” In specifically
addressing the impact of section 253 on rural carriers, former FCC Commissioner Chong asserted
that while rural carriers face some unique circumstances that warrant some special regulatory
treatment, rural carriers should not carry this argument too far.'* Commissioner Chong stated that
if rural carriers “try to translate ‘exceptions’ for rural carriers into outright insulation against all
competition, [rural carrier] arguments will fall on deaf ears...there is no question that Congress
clearly envisioned that the benefits of competition should be spread across this great country. It
19

did not want rural America left out of the Information revolution.

V. The FCC Has Preempted Incumbent LEC Protection Provisions That are Virtually
Identical § 65-4-201(d)

The FCC has twice considered statutory provisions that are virtually identical to § 65-4-

201(d), and has preempted both statutes as violative of § 253(a) of the 1996 Act.

'* Implementation of the Local Competition Provisions of the Telecommunications Act of
1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red 15499 (1996) at § 4
(“Interconnection Order”), Order on Reconsideration, CC Docket No. 96-98, 11 FCC Red 13042
(1996), reversed in part, sub nom. Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir. 1996) (“Eighth
Circuit Order”).

17" Classic Telephone at  25.

8 Commissioner Rachelle Chong, Address at the Western Rural Telephone Association’s Fall
Convention in Bloomington, Minnesota (Sep. 30, 1997).

¥ 1d.

11
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A. The Silver Star Decision. Silver Star is an incumbent LEC certificated to provide local
exchange service in western Wyoming, and applied to the Wyoming PSC to become certificated
to provide local exchange service in nearby Afton, Wyoming. The incumbent LEC serving Afton
opposed Silver Star’s application. The Wyoming PSC denied Silver Star’s application, relying
exclusively on a provision in the Wyoming Act which provides that

Prior to January 1, 2005, in the service territory of a local exchange
telecommunications company with thirty thousand (30,000) or fewer access lines in
the state, the commission shall, after notice and opportunity for hearing, issue a
concurrent certificate or certificates of public convenience and necessity to provide
local exchange service, only if, the application clearly shows the applicant is willing

- and able to provide safe, adequate and reliable local exchange service to all persons
within the entire existing local exchange area for which certification is sought and
the incumbent local exchange service provider: (i) Consents to a concurrent
certificate; or (ii) Is unable or unwilling to provide the local exchange service for
which the concurrent certificate is sought; or (iii) Fails to protest the application for
the certificate after notice and opportunity for hearing; or (iv) Has applied for and
received a concurrent certificate to provide competitive local exchange
telecommunications services in any area of this state.?

Silver Star petitioned the FCC to preempt this provision of the Wyoming Act, and the Wyoming
PSC’s order denying its certification application (the “Denial Order”). Pursuant to its statutory
authority under Section 253(d) of the 1996 Act, the FCC preempted both. In holding that the
incumbent protection provision of the Wyoming Act violates Section 253(a), the FCC noted that
“section 253(a), at the very least, proscribes State and local legal requirements that prohibit all but
one entity from providing telecommunications services in a particular State or locality.” An

absolute prohibition on competitive entry “is precisely the type of action Congress intended to

%0 'WYO. STAT. ANN. § 37-15-201(c) (1995) (emphasis added).
2L Silver Star at q 38.

12
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proscribe under Section 253(a).”* In keeping with the direction of Section 253(d) to preempt only
“to the extent necessary,” the FCC did not order the Wyoming PSC to grant Silver Star’s
certification application. However, the FCC stated that it “expect[s] that the Wyoming
Commission will promptly respond to any request by Silver Star to reconsider Silver Star’s
application for a concurrent CPCN to serve the Afton exchange consistent with the
Communications Act and our decision to preempt the enforcement of the Denial Order and the
Wyoming Act’s rural incumbent protection provision.”?

Having determined that the incumbent protection provision of the Wyoming Act violates
Section 253(a), the FCC next examined whether the provision falls within Section 253(b)’s
exception to Section 253(a)’s proscriptions. The FCC noted that “Section 253(b) preserves a
State’s authority to impose a legal requirement affecting the provision of telecommunications
services, but only if the legal requirement is: (i) ‘competitively neutral’; (ii) consistent with the
Act’s universal service provisions; and (iii) ‘necessary’ to accomplish certain enumerated public

interest goals.”?*

The FCC found “that the rural incumbent protection provision is not
competitively neutral...the rural incumbent protection provision awards those incumbent LECs the

ultimate competitive advantage -- preservation of monopoly status -- and saddles potential new

entrants with the ultimate competitive disadvantage -- an insurmountable barrier to entry.””

22 Silver Star at Y 39.
B Silver Star at Y 47.
24 Silver Star at Y 40.
2 Silver Star at Y 42.

13



B. The Texas Preemption Decision.

On May 10, 1996, the Texas Public Utility Commission (“Texas PUC”) filed a petition
requesting that the FCC determine whether certain provisions of the Texas Public Utility Act of
1995 (“PURA95")*® violate § 253 of the 1996 Act and must be preempted (“Texas Preemption
Decision”).”’ Among the numerous issues considered by the FCC in the Texas Preemption
Decision was whether PURA95 § 3.2531(h), an incumbent LEC protection provision, violated §
253(a) of the 1996 Act.

PURA95 §' 3.2531(h) is a statutory provision prohibiting the Texas Commission from
granting Certificates of Operating Authority (“COAs”),” before September 1, 1998, in an exchange
of an incumbent LEC serving fewer than 31,000 access lines in Texas. After noting that “section
253 expressly empowers -- indeed, obligates -- the Commission to remove any state or local legal
mandate that ‘prohibit[s] or has the effect of prohibiting” a firm from providing any interstate or
intrastate telecommunications service, the FCC stated:

that the moratorium on the grant of COAs in exchanges of incumbent LECs serving

fewer than 31,000 access lines, set forth in PURA95 section 3.2531(h), violates the

terms of section 253(a) of the Act standing alone. [The FCC] also find[s] that this

PURA95 provision does not fall within the protected class of state regulation

described in section 253(b) of the Act, and [the FCC] therefore preempt[s] the
enforcement of this provision pursuant to section 253(d). PURA95 section

? TEeX. REV. CIV. STAT. ANN. art. 1446¢c-0 (West Supp. 1996).

*" In the Matter of the Public Utility Commission of Texas, CCBPol 96-13, The Competition
Policy Institute, IntelCom Group (USA), Inc., and ICG Telecom Group, Inc., AT&T Corp., MCI
Telecommunications Corporation, and MFS Communications Company, Inc., CCBPol 96-14,
Teleport Communications Group, Inc., CCBPol 96-16, City of Abilene, Texas, CCBPol 96-19,
Petitions for Declaratory Ruling and/or Preemption of Certain Provisions of the Texas Public
Utility Regulatory Act of 1995, Memorandum Opinion and Order (rel. Oct. 1, 1997).

% A COA in Texas is the equivalent of a Certificate of Public Convenience and Necessity
in Tennessee.

14
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3.2531(h) flatly prohibits the Texas Commission from granting a COA in the
specified territories, thus precluding an entity holding a COA from providing any
service in such markets.”

In holding that PURA9S section 3.2531(h) is not permissible under section 253(b), the FCC
characterized such a blanket prohibition of competition as neither competitively neutral nor
necessary to achieve any of the policy goals articulated in section 253(b). Thus, the FCC
concluded that section 3.2531(h) was in direct conflict with section 253(a), which is designed to
prevent such restrictions on entry. Moreover, the FCC concluded that PURA95 section 3.2531(h)
is not otherwise permissible under section 253(b).

VI.  Section 65-4-201(d) is Preempted By Federal Law

Silver Star and the Texas Preemption Decision make it clear that statutory provisions such -
as § 65-4-201(d) of the Tennessee Code cannot stand in view of section 253(a) of the 1996 Act.
Section 65-4-201(d) is an absolute prohibition against competition in areas of Tennessee served by
incumbent LECs having fewer than 100,000 access lines.*® The FCC has consistently recognized
that section 253(a) of the 1996 Act, at the very least, proscribes State and local legal requirements
that prohibit all but one entity from providing telécommunications services in a particular State or
locality.®® Notably, the statutes at issue in Silver Star and the Texas Preemption Decision were

substantially less onerous than § 65-4-201(d). At issue in Silver Star was a Wyoming statute that

prohibited competition in areas served by an incumbent LEC with 30,000 or fewer access lines,

® 1d. at 1 106-07 (emphasis supplied).

*® Unless, of course, the incumbent LEC voluntarily elects to allow competitors into its
service areas. :

' See Classic Telephone at 1 25; Silver Star at 9 38; Texas Preemption Decision at 1 106-07.
15
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and the statute that ultimately was preempted by the Texas Preemption Decision prohibited
competition in areas served by an incumbent LEC with fewer than 31,000 access lines. Section
65-4-201(d) prohibits competition in areas served by an incumbent LEC with fewer than J 00,000
access lines, thus providing enormous entities such as Tennessee Telephone (who has nearly 100
times more access lines in Tennessee than Hyperion), blanket protection against competition.

In applying relevant preemption precedent, it becomes clear that section 65-4-201(d) is
impermissible on several grounds. As discussed previously, preemption occurs when Congress,
in enacting a federal statute 1) expresses a clear intent to preempt state law; 2) when there is an
actual or outright conflict between federal and state law; 3) where compliance with federal and
state law is in effect physically impossible; 4) where there is implicit in federal law a barrier to
state regulation; 5) where Congress has legislated comprehensively (thus occupying an entire field
of regulation and leaving no room for the States to supplement federal law); or 6) where the state
law stands as an obstacle to the accomplishment and execution of the full objectives of Congress.>*?

In enacting section 253(a), Congress expressed its clear intent to preempt State or local laws
that “may prohibit or have the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunications service.” Moreover, in section 253(d), Congress
specifically provided for FCC preemption of any State or local law that violates section 253(a).
There is a direct conflict between section 65-4-201(d) of the Tennessee Code, which prohibits
competition in areas served by incumbent LECs with fewer than 100,000 access lines, and section
253(a) of the 1996 Act, which prohibits State or local governments from enacting laws prohibiting

the ability of any entity to provide anmy interstate or intrastate telecommunications service.”

2 Louisiana v. FCC at 368-69.
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Congress’ intention to preempt statutes such as section 65-4-201(d) is clear and unambiguous, and
Congress notably referenced both interstate and intrastate telecommunications services in section
253(a).

The 1996 Act is a comprehensive regulation that sought to establish “a pro-competitive, de-
regulatory national policy framework designed to accelerate rapidly private sector deployment of
advanced telecommunications and information technologies and services to all Americans by
opening all markets to competition.”” Therefore, Congress

rejected the historic paradigm of telecommunications services provided by

government-sanctioned monopolies in favor of a new paradigm that encourages the

entry of efficient competing service providers into all telecommunications markets.

Congress envisioned the emergence of robust competition among multiple service

providers in all industry segments, with marketplace forces supplanting regulation

as markets become more fully competitive.*

Any blanket prohibition against competition such as that contained in Section 65-4-201(d) stands
- as a direct obstacle to the accomplishment and execution of the full objectives of Congress in
enacting the 1996 Act. More specifically, section 65-4-201(d) deprives Tennessee consumers from

obtaining the benefits of competition, which includes lower prices, better quality services, and

increased choice of innovative, diversified, and reliable service offerings.

3

¥ S. Conr. Rep. No. 104-230, 104th Cong., 2d Sess. 1 (1996) (Conference Report) -
(emphasis added).

3 Texas Preemption Decision at Y 1; see also FCC Interconnection Order at q 1-5.
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CONCLUSION
For the foregoing reasons, AVR, L.P., d/b/a Hyperion of Tennessee, L.P., respectfully
requests that the TRA grant Hyperion’s applicatioh for a Certificate of Public Convenience and
Necessity to extend its service territory to include areas currently served by Tennessee Telephone
Company.
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